Does an installation require a Code Compliance Certificate prior to the appliance being used?
The Building Act

The Building Act 2004 (BA04) does not specifically require that a CCC be issued prior to the SFH
appliance being used in a residential dwelling.

Section 44(1) BA04, is clear when it states that a building consent application is required prior to the
building work commencing:

44) When to apply for building consent
An owner intending to carry out building work must, before the building work begins, apply for a
building consent to a building consent authority...

Contrast the language used in Section 92 which does not mandate that an owner receive the CCC
prior to utilising the part of the building subject to the consent. The only obligation placed on the
homeowner is that the CCC application must be made as soon as practicable after the building work
is complete:

92) Application for code compliance certificate
(1) An owner must apply to a building consent authority for a code compliance certificate after all
building work to be carried out under a building consent granted to that owner is completed.
(2) The application must be made—
(a) as soon as practicable after the building work is completed; and
(b) in the prescribed form; and
(c) either—
(i) to the building consent authority that granted the building consent for the
building work; or
(i) if section 91(2) applies, to the building consent authority that it is proposed will
issue the code compliance certificate.

MBIE Commentary MBIE's statement further supports the use of a solid fuel appliance prior to the
issuing of a CCC in residential dwellings, by referencing Section 363, which relates to buildings open
to members fo the public:

363) Protecting safety of members of public using premises open to public or intended for public
use

(1) A person who owns, occupies, or controls premises to which section 362W applies must not use,
or permit the use of, any part of the premises that is affected by building work—

(a) if—

(i) a building consent is required for the work; but

(ii) no building consent has been granted for it; or (b) if a building consent has been granted for the
work, but—

(i) no code compliance certificate has been issued for the work; and

(i) no certificate for public use has been issued under section 363A for the part; or

(c) if a building consent has been granted for the work, and a certificate for public use has been
issued under section 363A for the part, but—

(i) no code compliance certificate has been issued for the work; and

(i) the certificate for public use has been issued for the part subject to conditions that have not been
complied with.

The MBIE website regarding Code Compliance Certificates states that:



"...it is an offence to use or permit the use of public premises affected by building work that has no
code compliance certificate, certificate for public use or certificate of acceptance...Building owners,
occupiers or controllers need to ensure any building work affecting public premises has a code
compliance certificate, certificate for public use or certificate of acceptance before the part of the
premises affected by the building work is used by members of the public."

Conclusion

The wording of the BAO4 requires that a building owner must apply for a building consent prior to
the work commencing. Contrast the building owner's obligations regarding a CCC, which are limited
to "applying as soon as practicable" after the work is complete. The BAO4 only limits the building
owner's use of the building prior to the CCC being issued with respect to buildings for public use.

It is my view that the BCA would be acting outside its powers (ultra vires) by preventing
homeowners from using their domestic sold fuel heaters prior to a CCC being issued. If, however, the
SFH was installed in a public bar then the owner would be committing an offence under Section
363(3) A person who fails to comply with subsection (1) [reproduced above] commits an offence.

There may be insurance issues, so the NZHHA always ought to recommend that the CCCis issued
prior to use, but | would be reluctant to advise the homeowner not to use the appliance at the
expense of the homeowners being cold. Insurance issues are not the BCA's concern and therefore
cannot limit the homeowner's actions on that basis.



